THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
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ON BRI EF

Bef ore CALVERT, FRANKFORT, and PATE, Adninistrative Patent
Judges.

PATE, Adm nistrative Patent Judge.

! Application for patent filed Septenber 30, 1994.
According to appellants, the application is a continuation of
Application 07/937,437, filed August 27, 1992, now abandoned,;
which is a continuation of Application 07/845,358, filed March
5, 1992, now abandoned; which is a continuation of Application
07/623,995, filed February 14, 1991, now abandoned.
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DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 118
to 128, 130 to 149, 151 and 152. These are the only clains
remai ning in the application.

The clained invention is directed to a package for
containing a pesticide or other potentially toxic chem cal.
The package consi st of an outer container and inner container
formed of water soluble flexible material. The free space and
the humdity in the outer container are controlled to naintain
the water soluble flexible inner container intact.

Claim 118 reproduced below is further illustrative of the
cl ai mred subject matter:

118. A package for a liquid conprising an outer
contai ner and a seal ed wat er-sol uble or water-dispersible
envel ope having a flexible wall, the seal ed envel ope
containing a pesticide which is potentially toxic or damagi ng
or detrinmental to health or to the environment, the outer
container having a lid and being seal ed such that the outer
cont ai ner surrounds and encl oses the seal ed envel ope and there
is a space between the outer container and the seal ed
envel ope, the space being at |east 5% of a volune of the
contai ner and the space being isolated fromthe atnosphere by
the seal ed outer container, the relative humdity in the space
being from45 to 65% at a tenperature of 20°C.

The references of record relied upon by the exam ner as
evi dence of obvi ousness are:
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CUl LLE 3, 030, 266 Apr. 17,
1962
W NGARDH 3,717,274 Feb. 20,
1973
SONDEL 3, 739, 827 Jun. 19,
1973
MCCLI NTON 4,296, 859 Cct .
27, 1981
VWH TE (G eat Britain) 708, 813 May 12, 1954
PH LLIPS (G eat Britain) 922, 317 Mar. 27,
1963

REJECTI ONS

Claim 118 through 128 and 130 through 149 stand rejected
under 35 U.S.C. 8103 as unpatentable over Phillips in view of
any of Wngardh, Mcdinton, Wiite or Sondel. According to the
exam ner, Phillips discloses a water sol uble envel ope having a
flexible wall and containing a pesticide. The examner is
further of the view that the secondary references disclose
di sposi ng an envel ope within an outer container and | eaving a
space between the outer container and the envel ope. The
examner is also of the viewthat the recited relative
hum dity within the sealed outer container falls within the
anbi ent range of relative humdity and would occur inherently
in a closed, sealed container that was prepared under anbient

condi ti ons.
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Clains 151 and 152 stand rejected under 35 U.S.C. § 103
as unpatentable over Phillips in view of the secondary
references to Wngardh, Mcdinton, Wiite or Sondel and further
in viewof Cuille. According to the examner, Cuille
di scl oses addi ng viscosity thickeners to a pesticide.
Consequently, the exam ner has determ ned that to enpl oy such
alternative pesticide in the general prior art conbination
package woul d have been obvious to one of ordinary skill in

the art.

OPI NI ON
We have carefully reviewed the rejections on appeal in
[ight of the argunents of the appellants and the examner. As
a result of this review we have determ ned that the applied
prior art does not established a prima facie case of
obvi ousness with respect to the clains on appeal.
Accordingly, the rejections on appeal are reversed. Qur

reasons foll ow
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We are in agreenent with the examner's finding that
Phillips shows a water sol uble envel ope containing pesticide
in an outer container. W are also in agreenment with the
exam ner's finding that the four secondary references disclose
fl exi bl e envel opes in outer containers. However, we disagree
with the examner's finding that the space between the outer
containers and the envel opes of all the secondary references
is at least 5% of the volume of the container. Wile we
acknowl edge that McClinton appears to show a space of greater
than 5% we nust enphasize that there is no express disclosure
of this feature in any of the secondary references. W nust
conclude that this finding of the exam ner is based on
speculation in viewng the various figures of the secondary
references. O course, the exam ner may not resort to
specul ati on and unfounded assunptions to supply deficiencies
in the factual basis of the rejection under 35 U.S.C. § 103.
In re GPAC Inc., 57 F.3d 1573, 1582, 35 USPR2d 1116, 1123
(Fed. Gr. 1995).

Moreover, even if the McCinton disclosure could be taken
as providing sone basis for the examner's conclusion that a
free space of at |east 5%in the outer container would have
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been prima facie obvious, the applied prior art provides no
evidentiary basis for a conclusion that appellants' clained
hum dity range was prinma facie obvious at the time the
invention was nmade. The exami ner's assertion that the clained
hum dity range in the outer container falls within the anbi ent
hum dity range of normal atnospheric hum dity and woul d occur
inherently in a container closed under such an atnosphere is
suspect for two reasons.

First, closure of the package under anbient conditions
woul d not necessarily result in a package with the attributes
clainmed by appellants. 1In actuality, the range of norma
at nospheric humdity is nmuch greater than that clainmed by
appellants. This is significant, inasnuch as the case |aw
requires an inevitability or necessity for the establishnment
of an inherency. See, for exanple, In re Celrich, 666 F.2d
578, 581, 212 USPQ 323, 326 (CCPA 1981).

Secondly, there is no reasonabl e basis for the exam ner
to assune that any package such as the prior art package of
Phillips was, indeed closed under anbient conditions. For

exanple, it mght be just as likely that a prior art package



Appeal No. 97/1235
Appl i cation No. 08/316, 717

containing a chemcal in an envel ope susceptible to

di ssolution in water woul d have been closed not in an anbi ent
at nosphere but in an atnosphere purged of all water. These
assunptions on the part of the exam ner, are significant, for
as noted above, an exam ner nmay not resort to unfounded
assunptions and specul ation in support of a rejection under
section 103.

The reference disclosure of Cuille does not provide a
teaching that would cure the lack of a factual basis in the
di scl osure of the references cited against clains 118 through
128 and 130 through 149. For this reason the rejection of

clains 151 and 152 is al so reversed.



Appeal No. 97/1235
Appl i cation No. 08/316, 717

For these reasons, the exam ner has not established a

prima facie case of obviousness with respect of the clained

subj ect matter on appeal. Accordingly, the rejections on

appeal are reversed.

REVERSED

| AN A. CALVERT
Adm ni strative Patent Judge

CHARLES E. FRANKFORT
Adm ni strative Patent Judge

WLLIAMF. PATE |11
Adm ni strative Patent Judge
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